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AT / ORDER

PER SUSHMA CHOWLA, VP

This bunch of cross-appeals are filed against the order of CIT(A)-24, New
Delhi dated 07.03.2017 relating to assessment years 2010-11 & 2011-12
against the order passed under section 153A r.w.s 143(3) of the Income-tax
Act, 1961 (in short ‘the Act) on similar issues are heard together and are being

disposed off by this consolidated order for the sake of convenience.

2. First we are taking up the assessee’s appeals in both the cases.

ITA Nos. 1754 & 1755/Del/2017
Assessment Years: 2010-11 & 2011-12

3. The Ld.AR for the assessee at the outset pointed out that the CIT(A) while
deciding the captioned appeal had decided the issue on merits in favour of the
assessee. However, he directed the Assessing Officer to initiate proceedings
u/s 148 of the Act against the assessee. The said proceedings were initiated
and matter travelled to the CIT(A) and thereafter, to the Tribunal. The Tribunal
held that no re-assessment proceedings can be initiated against the assessee,
consequent to the directions of the CIT(A). The case of the Ld.AR for the
assessee is that the issue becomes academic in nature in the present captioned
appeals. Accordingly, both appeals of the assessee are dismissed being

infructuous as the issue has became academic in nature.
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ITA Nos. 3584 & 3585/Del/2017
Assessment Years: 2010-11 & 2011-12

The Revenue has filed appeals against the order of the CIT(A and the

grounds of appeal raised in ITA Nos. 3584 & 3585/Del/2017 relating to

Assessment Years 2010-11 & 2011-12 respectively read as under:-

5.

ITA No. 3584/Del/2017
Assessment Year: 2010-11

1. “The order of Ld.CIT(A) is not correct in law and on facts.

2. On the facts and circumstances of the case, the CIT(A) has erred in
deleting the addition u/s68 of the Act amounting to Rs.4,95,00,000/ -.

3. On the facts and circumstances of the case, the CIT(A) has erred in
relying on the order of Hon’ble Delhi High Court in case of Kabul Chawla
as Sec. 153A does not restrict the assessment to seized documents.”

ITA No. 3585/Del/2017
Assessment Year: 2011-12

1. The order of Ld.CIT(A is not correct in law and on facts.

2. On the facts and circumstances of the case, the CIT(A) has erred in
deleting the addition u/s 68 of the Act amounting to Rs.4,62,94,000/-.

3. On the facts and circumstances of the case, the CIT(A) has erred in
relying on the order of Hon’ble Delhi High Court in case of Kabul Chawla
as Sec.153A does not restrict the assessment to seized documents.”

Both these appeals filed by Revenue on similar issue were heard together

and are being disposed off by this consolidated order for the sake of

convenience.

6.

Briefly in the facts of the case search u/s 132 of the Act was carried out

at the premises of the assessee on 16.01.2013. Thereafter, notice u/s 153A of

the Act was issued to the assessee. The year under appeal before us are

Assessment Years 2010-11 & 2011-12. Additions were made in the hands of
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the assessee u/s 68 of the Act by the Assessing Officer amounting to
Rs.4,95,00,000/- and Rs.4,62,94,000/- in Assessment Years 2010-11 & 2011-

12 respectively.

7. The case of the assessee before CIT(A) was that since no incriminating
material had been found justifying the aforesaid additions and also because
the entries in respect of the parties are available in the books of accounts,
there is no merit in invoking the provisions of section 153A of the Act against
the assessee. Reliance in this regard was placed on the decision of Hon’ble
Delhi High Court in Kabul Chawla 380 ITR 573 (Del.). Applying the proposition
laid down by the Hon’ble Delhi High Court in Kabul Chawla (supra), the CIT(A)
held that since no incriminating material was found during the search, there is
no merit in the aforesaid addition made in the hands of the assessee as no
incriminating material was found in relation to the same. The Revenue is in

appeal against the aforesaid findings of the CIT(A).

8. The issue which is raised in the present appeal is against the deletion of
addition made u/s 68 of the Act. The Ld. DR for the Revenue placed reliance
on the order of the Assessing Officer and pointed out that there is no merit in

the observations of the CIT(A).

0. The Ld.AR for the assessee stressed that the limited issue which is raised
by the Revenue authorities before the Tribunal is only whether in the absence
of any incriminating material, can any addition be made in the hands of the
assessee. He stressed that the Tribunal is constrained to only decide the issue

which is raised before it and not go into any other aspect of the said issue.
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10. We have heard the rival contentions and perused the record. The issue
which is raised by the Revenue by Ground No.2 is against the deletion of
addition made u/s 68 of the Act. The Ground of appeal No.2 raised by the
Revenue covers all the aspects of the issue raised before the Tribunal. In
Ground No.3, second aspect of issue is raised. In the facts of the case, search
u/s 132 of the Act was carried out at the premises of assessee on 16.01.2013.
Thereafter, proceedings u/s 153A of the Act were initiated; in response to
which the assessee filed return of income and the case of the assessee was
taken up for scrutiny. The Assessing Officer in the assessment order passed

u/s 153A r.w.s. 143(3) made the addition u/s 68 of the Act.

11. The Hon’ble Delhi High Court (supra) while deciding the fate of the
proceedings u/s 153A of the Act had elaborated on the various aspects of the
assessment proceedings which can be taken u/s 153A of the Act. The issue

raised before Hon’ble Delhi High Court (supra) was as under:-

“Whether the additions made to the income of the Respondent Assessee for
the said AYs under Section 2(22)(e) of the Income tax Act, 1961 were not
sustainable because no incriminating material concerning such additions
were found during the course of search and further no assessments for
such years were pending on the date of search?”

12. So the spirit of the decision of Hon’ble Delhi High Court (supra) is to
consider the stage of assessment starting from the year of search and six years
before it. The Hon’ble High Court very categorically observed vide para 37 as

under:-
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37. “On a conspectus of Section 153A(I) of the Act, read with the provisos
thereto, and in the light of the law explained in the aforementioned
decisions, the legal position that emerges is as under:

L. Once a search takes place under Section 132 of the Act, notice under
Section 153 A(1) will have to be mandatorily issued to the person searched
requiring him to file returns for six AYs immediately preceding the previous
year relevant to the AY in which the search takes place.

ii. Assessments and reassessments pending on the date of the search
shall abate. The total income for such AYs will have to be computed by the
AOs as a fresh exercise.

ii. The AO will exercise normal assessment powers in respect of the six
years previous to the relevant AY in which the search takes place. The AO
has the power to assess and reassess the 'total income' of the
aforementioned six years in separate assessment orders for each of the six
years. In other words there will be only one assessment order in respect of
each of the six AYs "in which both the disclosed and the undisclosed
income would be brought to tax".

w. Although Section 153 A does not say that additions should be
strictly made on the basis of evidence found in the course of the search, or
other post-search material or information available with the AO which can
be related to the evidence found, it does not mean that the assessment
"can be arbitrary or made without any relevance or nexus with the seized
material. Obviously an assessment has to be made under this Section only
on the basis of seized material.” I

L. In absence of any incriminating material, the completed assessment
can be reiterated and the abated assessment or reassessment can be
made, The word 'assess' in Section 153 A is. relatable to abated
proceedings (i.e. those pending on the date of search) and the word
reassess’ to completed assessment proceedings.

UL Insofar as pending assessments are concerned, the jurisdiction O
make the original assessment and the assessment under Section 153A
merges into one. Only one assessment shall be made separately for each A
Y on the basis of the findings of the search am~ any other material existing
or brought on the record of the AO.

vii. Completed assessments! can be interfered with by the AO while
making the assessment under Section 153 A only on the basis of some
incriminating material unearthed during the course of search or requisition
of documents or undisclosed income or property discovered in the course of
search which were not produced or not already disclosed or made known
in the course of original assessment.”
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13. In such a scenario, we have to see the discovery of incriminating
material vis-a-vis two stages of assessment i.e. abated and non-abated
assessment. It is not the dictate of the Hon’ble High Court that in the absence
of any incriminating material, in any of the years, no additions can be made.
The Hon’ble High Court is very clear in its findings. So, to apply the principle
laid down by the Hon’ble High Court (supra), it is the first step to find whether
the proceedings had abated or non-abated and also to determine any

incriminating material was found or not.

14. The Ld.AR before us has pointed out that no incriminating material was
found and also that the proceedings are non-abated. In these facts and
circumstances, following the dictate of Hon’ble Delhi High Court in Kabul

Chawla (supra), we hold that no addition u/s 68 of the Act is warranted.

15. In the result, the appeals of the assessee are allowed and appeals of the

Revenue are dismissed.

Order pronounced in the open court on 31st July, 2020.

sd/- Sd/-
(ANIL CHATURVEDI) (SUSHMA CHOWLA)
"I §¢&T / ACCOUNTANT MEMBER 3qTeqaT / VICE PRESIDENT

faeell / f@e e Dated : 31st July, 2020
* Amit Kumar *
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